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DRAFT FINDINGS OF FACT CONFORMING TO ORS 279C.335 

FOR AN EXEMPTION FROM COMPETITIVE BIDDING 
ST-22-08, WATERFRONT IMPROVEMENTS PROJECT 

 
 
 
Oregon Revised Statutes (ORS) 279C.335 requires competitive bidding of public works improvements 
contracts unless specifically excepted or exempted from competitive bidding.  The Albany Revitalization 
Agency (ARA), acting as the Local Contract Review Board, may exempt a contract from competitive bidding 
under ORS 279C.335 based on the following findings: 

(1) the alternative procurement process is unlikely to encourage favoritism or substantially diminish 
competition; and 

(2) the award of the contract under the exemption will likely result in substantial cost savings and other 
substantial benefits to the contracting agency; and 

(3) in making these findings, the contracting agency must consider the type, cost and amount of the 
contract, and to the extent applicable to the particular public improvement contract, certain factors 
defined by ORS 279C.335(2). 

 
This document presents information the Albany Revitalization Agency Local Contract Review Board will 
consider in its approval of the draft findings to exempt the Waterfront Improvements Project (ST-22-08) from 
competitive bidding and approve the use of a Construction Manager/General Contractor (CM/GC) method 
of delivery. 
 
PROJECT DESCRIPTION 

The Albany Waterfront Project commenced in 2018 under the direction of the ARA with recommendation 
from the Central Albany Revitalization Area (CARA) Advisory Board and includes improvements to Monteith 
Park, Dave Clark Trail, and Water Avenue.  The Waterfront Project will improve the connection between 
Albany’s historic downtown and the Willamette Waterfront.  Planned improvements to railroad crossings will 
help to remove barriers to access the river and Monteith Park and allow for private development along the 
corridor.  Recognizing the community and regional impact of this project, city staff and the design consultant, 
Walker Macy, engaged with the public and stakeholders early in design and developed a webpage to share 
project information, Albanywaterfront.net. The estimated cost for this project is $16,200,000 and will be funded 
from the CARA: Waterfront Project fund and the Water System Capital Projects fund. 
 
The ARA intends to utilize a CM/GC contracting delivery method for the project rather than design-bid-build 
and is therefore seeking to exempt the project from competitive bidding requirements based upon the following 
draft findings. 
 
FINDINGS 
 
ORS 279C.335(2)(a) The exemption is unlikely to encourage favoritism in awarding the public 
improvement contracts or substantially diminish competition for public improvement contracts. 
  

The CM/GC methodology selects a CM/GC firm through a competitive selection process to provide 
design, construction management, and general contracting services.  No reduction of competition is 
expected, since a Request for Proposals (RFP) is advertised to solicit proposals from potential CM/GC 
firms; this selection process is open to the same contractors that would participate if traditional design-
bid-build was used.   
 
Uniform criteria will be used to evaluate proposals submitted in response to the RFP and to select a 
CM/GC.  Scoring criteria will be based on qualifications and experience of the firm and their key 
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personnel related to the project components, complexity, and size, and performance on similar recent 
projects; project understanding and approach; ability to achieve cost-reduction through value 
engineering; ability to self-perform portions of the work; safety record; financial standing; and pricing 
services for Phase 1 (pre-construction services and guaranteed maximum price development) and 
markup on the cost of work in Phase 2 (construction).  Review of proposals will be performed by city 
staff with the assistance of the design consultant.  Reviewers will follow the pre-defined scoring criteria.  
Additionally, the contract between the ARA and the CM/GC will require portions of the work to be 
contracted by the CM/GC through receipt of competitive proposals.  The CM/GC will be required to 
comply with the provisions of ORS 279C.337 for selection of subcontractors. 

 
ORS 279C.335(2)(b) Awarding a public improvement contract under the exemption will likely result 
in substantial cost savings and other substantial benefits to the contracting agency that seeks the 
exemption. 
 

Awarding the project to a CM/GC under the exemption provides opportunity to achieve potential 
cost savings and other substantial benefits to the ARA.  The ARA will be able to employ a contractor 
led value engineering review of the 90% design; take advantage of collaboration between city staff, the 
ARA, design consultant, railroad personnel, franchise utilities, and the CM/GC contractor; and take 
advantage of the CM/GC contractor’s knowledge and experience to manage risks and possibly reduce 
costs.   
 
The RFP procurement approach allows the ARA to select a CM/GC most capable of achieving the 
scope and any cost reductions and deliver a high-quality project within an agreed upon guaranteed 
maximum price and schedule.  The CM/GC can provide recommendations on minimizing impacts 
current market conditions may have on the cost and schedule to complete the project, including 
recommendations on sequencing construction work; determining if project conditions require multiple 
phases of construction work; identifying alternatives to consider for materials that have long lead times 
and are subject to cost escalation.   
 
The CM/GC contractor can provide realistic determination of costs and constructability issues that 
will allow cost-benefit decisions to be made by the ARA.  The contracting delivery method will allow 
alternatives to be reviewed in a team environment of City staff, design consultant, and CM/GC 
contractor working in a partnership.  During the process, the CM/GC’s construction experience and 
knowledge will aid in early identification of effective measures to minimize risks.  This partnering 
approach will likely reduce the need for change orders, claims, and delays, resulting in significant cost 
savings and timely project delivery.  

 
In approving the draft findings under ORS 279C.335(2)(b), the Local Contract Review Board must 
consider the type, cost and amount of the contract and to the extent applicable to the particular public 
improvement contract as outlined in ORS 279C.335(2)(b)(A-N). 
 

(A) How many persons are available to bid; 
City staff believe there is a sufficient market for this type of project and will take steps to ensure 
maximum competition and fair opportunity.  No reduction of competition is expected since an RFP 
is advertised in the Albany Democrat-Herald and the Daily Journal of Commerce to solicit proposals 
from potential proposers; this selection process is open to the same contractors that would participate 
if the traditional method, design-bid-build was used.  The RFP will attract proposers having the 
knowledge, capacity, and skills for the project from within the state and the Pacific Northwest.  A 
sufficient number of CM/GC firms are available to respond to the RFP. 

 
(B) The construction budget and the projected operating costs for the completed public 

improvement; 
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The estimated cost of the project is $16.2 million and will be funded from the CARA: Waterfront 
Project fund and the Water System Capital Projects fund. 
 

(C) Public benefits that may result from granting the exemption; 
Using the CM/GC approach will allow the contractor to review 90% design to identify and minimize 
risks, consider the current market volatility, and ensure realistic solutions to minimize schedule delays, 
cost, and impacts to the public. The exemption will allow City staff, the selected CM/GC contractor, 
and the design consultant to address material’s cost, availability, and delivery time; sequencing 
constraints; and constructability issues prior to beginning construction. 
 

(D) Whether value engineering techniques may decrease the cost of the public improvement; 
Granting the exemption will allow a qualified CM/GC to lead a value engineering effort using real-
time pricing and market conditions and impacts.  The CM/GC can provide realistic determination of 
costs and constructability issues that will allow cost-benefit decisions to be made by a team of City 
staff, design consultant, and CM/GC contractor working in a partnership.  Contractor led value 
engineering will decrease the cost of the project and minimize change orders. 
 

(E) The cost and availability of specialized expertise that is necessary for the public improvement; 
A Request for Proposals process is a better method to evaluate a contractor for a complex large-scale 
project that involves coordination with multiple agencies, railroads, volatile market conditions, and 
environmental considerations.  This expertise cannot be adequately evaluated in a sealed bid process 
which requires selection based on low bid.  The RFP process would allow City staff to review the 
qualifications of each CM/GC project team member and confirm his/her ability to fulfill their expected 
project responsibilities.   
 

(F) Any likely increases in public safety; 
The ARA seeks to reduce public safety risk as much as possible.  Therefore, the ARA requires a 
contractor with a successful performance record for safety and protection of the public.  An RFP 
procurement allows staff to evaluate the CM/GC firms’ safety records and previous project success at 
the time of selection. 
 

(G) Whether granting the exemption may reduce risks to the contracting agency or the public that 
are related to the public improvement; 
Utilizing the RFP procurement allows City staff to select a contractor with experience, qualifications, 
and expertise performing this type of work, instead of requiring the selection of a contractor based 
only on price. The CM/GC delivery method will minimize the risk of change orders. 
 

(H) Whether granting the exemption will affect the sources of funding for the public improvement; 
Granting of the exemption will not affect the sources of funding for this public improvement. 
 

(I) Whether granting the exemption will better enable the contracting agency to control the 
impact that market conditions may have on the cost of and time necessary to complete the 
public improvement; 
An RFP procurement will allow the ARA to mitigate market risk by allowing contractors to consider 
and take into consideration market conditions when making recommendations on sequencing 
construction work; determining if project conditions require multiple phases of construction work; 
identifying alternatives to consider for materials that have long lead times, supply chain disruptions, 
and are subject to cost escalation.  Additionally, CM/GC contracting has the benefit of allowing the 
selected contractor to solicit competitive bids for various aspects of the work early in the project and 
coordinate construction activities among all resources to minimize construction risks and delays.  

 
(J) Whether granting the exemption will better enable the contracting agency to address the size 

and technical complexity of the public improvement; 
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The complexity of the project, which takes place within the public right-of-way and on City-owned 
waterfront property, and railroad right-of-way, requires a contractor that can integrate work along the 
corridor and be able to manage all aspects of the project.  The CM/GC process will allow the ARA to 
acquire a highly qualified contractor with adequate staffing for the necessary site supervision to address 
the complexity and size of the project effectively. 
  

(K) Whether the public improvement involves new construction or renovates or remodels an 
existing structure; 
The project is complex and involves new construction, demolition, and renovation of existing 
structures. 
 

(L) Whether the public improvement will be occupied or unoccupied during construction; 
The public improvement will be occupied during construction. The project vicinity includes both 
developed and undeveloped property.  Development along the corridor is mixed, and includes 
Monteith Park, the Riverfront Community Center, the Wheelhouse, Parr Lumber, and a number of 
residential and commercial use properties. 

 
(M) Whether the public improvement will require a single phase of construction work or multiple 

phases of construction work to address specific project conditions; and 
The CM/GC process will allow the contractor to evaluate if phasing the project will provide benefit 
to the ARA and allow substantial savings to schedule or budget. 
 

(N) Whether the contracting agency has, or has retained under contract, and will use contracting 
agency personnel, consultants and legal counsel that have necessary expertise and substantial 
experience in alternative contracting methods to assist in developing the alternative 
contracting method that the contracting agency or state agency will use to award the public 
improvement contract and to help negotiate, administer and enforce the terms of the public 
improvement contract. 
While the ARA has not exempted projects from competitive bidding, the City has utilized alternative 
procurement delivery methods to select contractors in the past including, but not limited to, the North 
Albany Lift Station and Force Main Project in 2008, Albany Library Renovation in 2008, the Talking 
Water Gardens Wetlands in 2009, and the Vine WTP Improvements in 2018. 

 
CONCLUSION 
 
The ARA Local Contract Review Board can meet the requirements for allowing an exemption to the 
competitive bidding process as identified in ORS 279C.335(2) for the project.  Use of the CM/GC alternative 
delivery method for the project allows: 

• Competitive selection of suppliers, equipment, materials, and subcontractors with solicitations 
managed by a contractor knowledgeable of the marketplace and market conditions. 

• Use of the contractor led value engineering of the design with real-time construction pricing for the 
ARA to make judicious decisions that truly benefit Albany. 

• Use of a delivery method that allows for collaboration and decisions to be made through a partnership 
between city staff, design consultant, and contractor. 

• A guarantee of the maximum price for construction. 
• Sufficient and qualified staff to manage the work site and subcontractors. 
• Coordinated responsibility for worker safety. 
• CM/GC assumption of some risk (i.e., cost, schedule, safety, maintaining service, and constructability) 


